Smoking Readings – Spirited Dialogue
Give me liberty or, er… and give me death…

Flying Fists and Cancer Sticks: 
A Constitutional Primer On Bloomberg's Proposed Smoking Ban, By Dan Reiss, From NYU Journalism School Blog – circa 2002
http://journalism.nyu.edu/pubzone/smokering/reiss.html

I was sitting outside Terminal 5 at LAX, smoking a cigarette, waiting for a friend, when a mother and her young daughter walked by. While passing me, both, as if with Pavlovian reflexes, broke into Tony-worthy faux-coughing fits. The two, it seemed, were waging a passive-aggressive war on smoking. It was as if they'd earlier made a pact to chide every smoker they encountered. 

I couldn't help but feel guilty. Did my habit really bother them enough to warrant that kind of reaction? Sure, smoking is stigmatized on the social grand scale, but does it truly bother people on the individual level? With a war raging in New York to this end, and the troops growing restless, it was time to re-evaluate my stance. 

Prominent ponderers of personal freedom, John Locke and John Stewart Mill, in "Second Treatise on Government" and "On Liberty," repeatedly emphasize the linchpin idea that personal liberties need to be "surrendered" in exchange for the protection of government. 

To summarize their stance in layman's terms: "Your right to swing your fists ends where my nose begins." 

So where does the average nonsmoker's nose begin? This seems to be the ultimate gray area. Is smoking in bars or restaurants a "natural right" that we must "surrender" for the good of society? 

For answers, I turned to Rosalie Levinson, professor of constitutional law at Valparaiso Law School. She says that the heart of the matter lies in Section One of the 14th Amendment, which reads: 

"No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States, nor shall any state deprive any person of life, liberty, or property without due process of law, or deny to any person within its jurisdiction the equal protection of the laws." 

Courts, she says, have green-lighted liberties ranging from marriage to abortion based on this clause. But Levinson explained, however, that these decisions hinged upon the Supreme Court's definition of the ambiguous term "liberty," defined as "those interests that are rooted in the history and collective conscience of the people." 

Whether smoking falls under this definition is up for interpretation. On the one hand, tobacco is deeply rooted in America's history, both agriculturally and socially. It's also arguably part of our collective cultural consciousness. On the other hand, smoking has recently become a big bad wolf, and some might be reluctant to lump it in with such inalienable rights as suffrage and freedom of religion. 

In addition, the current Court has been very reluctant to expand the list of protected liberties, rejecting such obvious contenders as the right of consenting adults to engage in sodomy, among others. 

If the issue were to make it to the courts, Levinson says continuing to green-light public smoking on the above basis might never fly. "The courts would decide that smoking is just a 'garden variety' liberty interest," says Levinson, "and government is free to interfere with such provided it has a rational basis." The protection of the health of its citizens is a basis that would easily pass constitutional muster. 

Audrey Silk, founder and leader of NYC C.L.A.S.H.(Citizens Lobbying Against Smoker Harassment) has a bone to pick with this interpretation. "Where in the constitution," muses the New York native, audibly irked, "does it say you have the right not to be annoyed? Our founding fathers are rolling over in their graves." 

A 1759 quote attributed to Ben Franklin is set at the top of C.L.A.S.H.'s homepage: "They that give up essential liberty to obtain a little temporary safety deserve neither liberty nor safety." Again, the nebulous term "liberty" is being thrown around, but in this case, it seems, it's being interpreted in favor of Silk's mission. To consider smoking an "essential liberty" might be a stretch, albeit a popular one that I've encountered in almost all the pro-smoking rhetoric to pass my eyes. 

"Smokers, in general, are laid back," Silk observes, addressing the scattered, disorganized nature of opponents to Bloomberg's proposed ban. And as much as I hate to admit it's true. It is hard to find truly compelling pro-smoking activist literature. The truth is, most of the sites read like maniacal manifestos, linking to articles likening antismoking campaigns to Nazism. I even came across a few crass updated versions of Martin Neimoller's "And then they came for me…" poem (adapted for the smokers' plight). Most opinions I found took shelter under the constitution, but none backed up their claims with actual passages. It seems like some hadn't even bothered to read the thing. Disappointing. 

Silk, however, raises one interesting and valid constitutional point that shines through the rest of her borderline-extremist message: "Private property rights are infringed upon for no good reason," she complained. The notion of private property is compelling. Does the government have the right to dictate to bar and restaurant owners how their place is run? 

Silk acknowledged the necessity of government involvement with respect to health inspections. She pointed out that customers, in this case, don't usually have access to a restaurant or bar's kitchen, and thusly are unable to judge its cleanliness. Smoking is another matter, she said. "A customer can pop his head in the door and tell if he wants to be there immediately." 

Should private bar owners be able to design the place's atmosphere at their own discretion? Conventional wisdom might lean towards the pragmatic notion of letting one do anything they please on their own land, but professor Levinson points out that in actuality, the government is allowed to regulate far more of what goes on in bars than one might think. 

"Private property is subject to reasonable government regulation," said Levinson. "Generally, regulation is upheld unless it is totally arbitrary and capricious--the Takings Clause prohibits government from taking private property without paying just compensation, but unless the property owner is deprived of all economically viable use of property, no taking will be found." Since smoking isn't technically a bar's bread and butter, count out Takings as a viable defense for the smokers. Oh well. 

Robert Levy, a senior fellow in constitutional studies at the Cato Institute and tobacco litigation expert, disagrees with Levinson's heavy-handed interpretation. 

"To put it bluntly," he said, "the owner of the property should be able to determine - for good reasons, bad reasons, or no reason at all - whether to admit smokers, nonsmokers, neither, or both. Customers or employees who object may go elsewhere. They would not be relinquishing any right that they ever possessed. By contrast, when a businessman is forced to effect an unwanted smoking policy on his own property, the government violates his rights." 

Levy went on to echo Silk's point about differentiating between health regulation and smoking regulation: "Restaurant patrons have no advance warning of contaminated food or 'asbestos in the air.' That's not the case with secondhand smoke. Customers are aware of the risk up front, and can easily avoid the risk by leaving." 

Another thinktanker, Bruce Herschensohn, senior fellow at the conservative Claremont Institute similarly defends smoking on constitutional grounds. In a speech he made at the Institute's Constitution Day ceremonies in 1998, he decried the constitutionality of the actual tactics being used in America's war on smoking. 

"Government does it the wrong way," said Herschensohn, "by ignoring the Constitutional processes and prohibiting little by little, by incremental prohibition. A very clever, almost unnoticed way to get around the United States Constitution."

He went on to outline the slow but steady elimination of smoking, starting on short international flights, and leading to California's outright ban of smoking indoors. Many of the rag-tag pro-smoking sites have similar arguments, and I think it's in rallying around this notion that the sites are most effectively helping their cause. 

Herschensohn maintains that if the metaphorical arm-swinging freedom to smoke anywhere is indeed guilty of making contact with nonsmokers' proboscises, then the constitution should be appropriately amended to outlaw it, as alcohol was during the Prohibition. Then, at a point in the future, if it proved unsuccessful, the ban could be nixed with one legal action, in the same way the Prohibition was. To a degree, those crazed renditions of "And then they came for me…" are starting to ring true. 

The problem lies in the current tactics of the antismoking contingent: the incremental phasing-out of smoking. It's easy to get a small smoking restriction through the lawmaking gauntlet, and small, specific restrictions are easier to implement than a sweeping reform that's bound to step on some toes. With a growing number of small smoking restrictions in place, the slide down the slippery slope has begun, and it's gonna be harder to undo than if one simple amendment had been adopted. 

The way things are going, with Levinson's points in mind, the outlook isn't good for smokers (and won't be until champions of smokers' rights get their acts together). It seems that until then, this author will just have to ignore the increasingly frequent displays of righteous fake-coughing, and cherishingly puffing cigarettes, until, one day, "they come for" the smokers. 

And then smokers will be left with a single choice: dash for the patch, or up and move to Europe.

Is There a Solution to Smoking?

By William F. Buckley, http://www.realclearpolitics.com/articles/2006/05/is_there_a_solution_to_smoking.html
I was back home after three days at the Mayo Clinic, and I sat with my wife, having decided on an evening of television. To this end we looked in the morning paper and saw the listing for the story of Bette Davis, coming on at 9 p.m. This was appealing, inasmuch as when I was about 15, I fancied my future as Mr. Bette Davis -- though that was a contingent romance, if Betty Hutton would not have me. And it was especially embittering given that Bette married just about everybody else. So I wound up with the mother of the author of "Thank You for Smoking."

In any case, we were seated, and after a flurry of investigations to discover on what TV channel Turner Classic Movies appears in New York (answer: 82) we were staring at her. That lovely head, lips all but closed, smoke filtering out of her mouth, and when the smoke was finally gone, she began to speak in her special way, contemptuous of everybody and everything. What followed (for as long as we stayed with her) were shots dating back to 1930. She was always with a cigarette in her hand, calling to mind the recent movie about Edward R. Murrow, which is one long shot of smoke-filled rooms in which characters occasionally say things -- grim things, mostly -- in between puffs on cigarettes.

The Mayo Clinic is in what I think of as Middle America, though the term has to be used with care. It's easiest to visualize: Get yourself to Minneapolis and then head south for 90 miles, whereafter ... Rochester. There are 100,000 people there; a third of them work for IBM and a third for Mayo. Most people have a story about that remarkable place, myself included. Mine I got from the late David Niven. He was suffering from an odd affliction that seized his voice from time to time. Living in France and Switzerland, he had consulted with a broad band of specialists, but none had come up with a diagnosis. My wife said to him, Why don't you go to Mayo's? He did, and in two days they told him he was suffering from amyotrophic lateral sclerosis, popularly known as Lou Gehrig's disease. That's what it was, and he died of it 18 months later.

I was there in search of a diagnosis for my shortness of breath, and a dozen tests and examinations confirmed that the problem is emphysema and, oh yes, the cause of it was smoking. How long had I smoked? One deals with Mayo as with a confessional, zero temporizing. I smoked cigarettes for 10 years, age 15 to 25. And then cigars, off and on, but steadily for about 10 years, beginning about age 68.

There weren't many ways of looking at those X-rays and charts and CT scans. There it is, and you find you are taking in about one-third the air you would be taking in if you had never smoked. One must imagine that to be told you have Lou Gehrig's disease permits a little more human drama than to be told you have emphysema. The Mayo Clinic is not a missionary enterprise, turning out patients with recommitments to holier lives. But let's face it, when six hours later you find yourself relaxed at home watching a close-up of Bette Davis inhaling deeply and even licentiously, it's normal to ask, why is this going on?

The statistics are plain. Every day, approximately 4,500 Americans between the ages of 12 and 17 smoke for the first time. Half of them will smoke regularly from that point forward, which comes down to 800,000 new habitual smokers each year.

Is there nothing to be done? The easiest answer to that question is presumably the correct answer: Nothing. There is the blissful escapist factor: Not every smoker contracts emphysema or lung cancer. And there is the tireless diversionary exercise, drawing attention to Aunt Judie, who just died of lung cancer, had suffered from emphysema, and never had a cigarette in her life. Yes, and such data as these would not be withheld from you at the Mayo Clinic. The Mayo people aren't there to account for scientific anomalies. But a certain strength is imparted to people who expose themselves to the even-temperedness one finds there, the quiet confidence in the correctness of scientific lucidity, the corporate anxiety to show a resourceful concern for human health.

If you found yourself with emphysema, and you woke up emperor of the whole world, with absolute power in all matters of production and consumption, what would you do?

That's simple, of course. Forbid smoking to everyone you care about.

What Are We Banning When We Prohibit Smoking?

By Mark Davis, http://www.dallasnews.com/sharedcontent/dws/dn/opinion/columnists/all/stories/DN-davis_18edi.ART.State.Edition1.3e31303.html
If you've been wondering, yes, I have been tempted to lament the addition of Arlington to the list of cities trampling the choices private businesses should have in establishing their own smoking rules. 

But instead of a carbon-copy tirade of the arguments I used when Dallas joined that list of shame, let's take the debate to the next level: Why am I losing? Why am I getting my clock cleaned on one of the most basic issues of liberty facing city and state governments today? 

I can have long debates with anyone on tax cuts, stem-cell research or the Patriot Act. People can disagree based on the political glasses they wear. But when these smoking bans arise, it simply drives me nuts. It's like debating whether two plus two equals four. 
How, in a free country, can people favor government dictating that a restaurant cannot allow a legal act desired by its clientele? 

That argument is winning big, from New York to the entire state of California, from the skyscrapers of Dallas to the quiet Fort Worth suburb of Benbrook. I won't give up - and I hope others on the liberty bandwagon won't, either - but it's time for those of us losing this fight to ask why we are being steamrolled coast to coast. 

There are two answers: 

First, the debate has been hijacked. It has been shape-shifted from an argument over liberty into an argument about health. Everyone knows smoking is a bad habit. Cigarettes, as the saying goes, are the only product that harms the consumer when used as intended. There is no doubt we would be a healthier nation if cigarettes were to evaporate. 

So emboldened by the intoxicating arguments of smoking's ill effects, activists find willing agents on city councils and even in state legislatures, all willing to surf the wave of public objections to this nasty habit. 

Ban an activity that most people find unpleasant? Why, of course! But a vital truth is obliterated in such reflexive zeal - basic freedom is not doled out by a show of hands. It is irrelevant how many Americans object to smoking. Everyone entering - or working in - an establishment that allows smoking does so willingly. Anyone wishing to avoid smoke may do so by frequenting the increasing number of establishments that choose not to allow it. Problem solved. 

But not for the busybodies who just can't rest until their behavioral will is imposed on as many people as possible. This leads to the second reason smoking bans are all the rage - the successful arrogance of condescending nannies in public and private life who have told millions of Americans that their anti-smoking passions can take the shape of punitive actions against anyone who dares rattle their sensibilities by lighting up anywhere. 

These hordes have found it irresistible to foist their standards about smoking into countless venues that are of no concern to them. To an American public bamboozled into looking at this the wrong way, it appears the noblest of crusades, resulting in less smoking in public, as if that is the only bottom line that matters. 

This is no mystery. Smoking is unpopular, and its practitioners are easy to bully. I would love to see some of these sanctimonious do-gooders the day their Big Macs or Coors Lights vanish because of a new fad extolling the health ills of burgers or beer. 

I know that's not precisely apples and apples. Cigarette consumption actually affects people nearby. But that changes nothing. I tend to avoid perfume counters, something about the confluence of 75 competing aromas serving as an ax to my skull. But I won't petition Nordstrom's to dismantle its counter to accommodate me. 

That's what's missing in the smoking ban debate - simple consideration for the choices other people get to make. Until our appreciation for that concept is resuscitated, bullies will continue to sacrifice freedom on a phony altar of health concerns. 

And the saddest part is that very few seem to mind. 

Smoking Bans Work
So why don't Maryland and Virginia have them?

The Washington Post Editorial, Saturday, October 14, 2006; A20, http://www.washingtonpost.com/wp-dyn/content/article/2006/10/13/AR2006101301487.html?nav=rss_opinion
SINCE MARCH, something has been missing from Scotland's venerable pubs: choking gray clouds of smoke. This week, only seven months after Scotland's smoking ban for bars and clubs took effect, a team of scientists at Dundee University announced that the measure has drastically improved the health of bar employees. The incidence of smoking-related ailments in bar staff decreased from 80 percent to under 50 percent in two months. Employees also had lower levels of nicotine in their blood, and their lungs got markedly healthier.

After even one case such as Scotland's, you would think responsible American leaders would push for smoking bans here -- or at least not block them when they are proposed. But Washington-area residents need only look as far as Annapolis and Richmond, where bills to forbid smoking in public workplaces failed this year, to find just the opposite: harmful political opposition to smoking bans tinged with knee-jerk rhetoric and a paucity of facts.

The science is clear. In Ireland, where critics insisted a smoking ban would be unenforceable, a highly successful two-year-old prohibition has improved the health of bartenders, encouraged addicts to quit and earned the support of about 80 percent of smokers in the country. On this side of the Atlantic, a landmark surgeon general's report released this summer detailed not only the health benefits of smoking bans in the United States but also the inadequacy of half-measures favored by the hospitality industry and its supporters. The study concluded, for example, that ventilation systems designed to separate the air that circulates in smoking and nonsmoking areas of bars and restaurants do not protect customers from secondhand exposure.

To counter these findings, many bar and restaurant owners claim that forcing smokers to light up outside will hurt business. But the surgeon general's report indicates that bans actually increase patronage. Other critics of smoking prohibitions like to confuse a straightforward question of public health policy with issues of deprived liberty. A spokesperson for Maryland Gov. Robert L. Ehrlich Jr. claimed this year that the law proposed for the state would have infringed "upon the personal choices of the people of Maryland."

Yet the freedom to light up anywhere you please is not so sacred that bartenders and bar patrons alike must tolerate chronic ailments to protect it.

Too Much Fire About Smoking

by Thomas A. Firey, managing editor of the Cato Institute's Regulation Magazine, http://www.cato.org/pub_display.php?pub_id=5364
With Prince George's County's ban on smoking in bars and restaurants in effect and the D.C. Council having voted 11 to 1 last week to enact a ban -- an action that could be vetoed by the mayor [front page, Jan. 5] -- supporters and opponents of smoking prohibitions are shifting their focus to new battlegrounds. Both sides also had been pressuring members of the Howard County Council, which just approved a smoking ban but is battling County Executive James N. Robey over a grandfather clause in the legislation. Now both sides are setting their sights on Annapolis, where a bill mandating a statewide ban is likely to be introduced this session. 

Both sides in the battles over smoking bans come equipped with long lists of studies supposedly proving that secondhand smoke either is or isn't a public health risk; that smoking prohibitions either are or aren't economically harmful to the hospitality industry; and that bar patrons, employees and the general public either do or do not support bans. And both sides offer eloquent moral arguments for why their position protects individuals from being unfairly subjected to the will of others. 

Elected leaders have reason to feel uneasy about wading through this stew of science, economics, philosophy and emotionalism, and they shouldn't have to, because a better policy response is available. 

One benefit of a free market is that it can cater to a variety of public desires -- including the desire for smoking-allowed or smoke-free bars and restaurants. Government need only pass an ordinance requiring that all places of public accommodation establish either a no-smoking or smoking-allowed policy, that those businesses post the policy clearly at entrances, and that the government establish an enforcement mechanism to ensure that businesses comply with their espoused policies.

Such an ordinance would give smokers and nonsmokers the environments they want. If most consumers prefer a nonsmoking environment, bars and restaurants will follow the money and adopt a no-smoking policy. If a smoking ban hurts business, they will allow smoking. Some bars and restaurants likely will choose the no-smoking policy and others will choose the smoking-allowed policy, and smokers and nonsmokers alike will be accommodated. Alexandria, for example, doesn't have a smoking ban, yet about 60 of its bars and restaurants have opted to go smoke-free. 

This free-market policy would not just give people the environment they want, it could save lives. Ever since Montgomery County implemented its ban on smoking in bars and restaurants in the fall of 2003, I've noticed an increase in the number of cars with Maryland tags at some of my favorite Virginia watering holes. Perhaps the drivers are choosing to drink where smoking is allowed. Occasional exposure to secondhand smoke may or may not be a threat to the public health, but people drinking and then driving are unquestionably a threat. 

A liberal society favors maximum liberty for its citizens, as long as that liberty doesn't infringe on someone else's rights. Neither a mandated smoking ban nor smokers lighting up wherever they want is consistent with the ideals of a liberal society. Elected officials should choose to support those ideals and give both smokers and nonsmokers the bars and restaurants that they want.

Two views on the health implications of cigarettes

The Burden of Tobacco Use, From the CDC, http://www.cdc.gov/nccdphp/publications/aag/osh.htm
An estimated 44.5 million adults in the United States smoke cigarettes even though this single behavior will result in death or disability for half of all continuing smokers. Tobacco use is the leading preventable cause of death in the United States, resulting in approximately 440,000 deaths each year. More than 8.6 million people in the United States have at least one serious illness caused by smoking. 

If current patterns of smoking persist, an estimated 5 million people currently younger than age 18 will die prematurely of a tobacco-related disease. Coupled with this enormous health toll is the significant economic burden of tobacco use: more than $75 billion per year in medical expenditures and another $92 billion per year resulting from lost productivity. 

Since 1964, 28 Surgeon General’s reports on smoking and health have concluded that tobacco use is the single most avoidable cause of disease, disability, and death in the United States. Over the past 4 decades, cigarette smoking has caused an estimated 12 million deaths, including 4.1 million deaths from cancer, 5.5 million deaths from cardiovascular diseases, 2.1 million deaths from respiratory diseases, and 94,000 infant deaths related to mothers smoking during pregnancy. Smokeless tobacco, cigars, and pipes also have deadly consequences, including lung, larynx, esophageal, and oral cancers. Low-tar cigarettes and other tobacco products are not safe alternatives. 

The harmful effects of smoking do not end with the smoker. Babies of women who smoke during pregnancy are more likely to have lower birth weights, an increased risk of death from sudden infant death syndrome, and respiratory distress. In addition, secondhand smoke also has harmful effects on nonsmokers. Each year, primarily because of exposure to secondhand smoke, an estimated 3,000 nonsmoking Americans die of lung cancer, and more than 35,000 die of heart disease. Each year, an estimated 150,000–300,000 children younger than 18 months of age have lower respiratory tract infections because of exposure to secondhand smoke. 

Although smoking rates fell among youth from 2000 to 2003, recent surveys indicate that the rate of decline may have stalled among both middle school and high school students. This lack of progress suggests the need for greater use of proven anti-smoking strategies and for new strategies to promote further declines in youth smoking. 

Why Defend Smokers?, From the Heartland Institute, http://www.heartland.org/Article.cfm?artId=10594
Junk Science
How harmful is smoking to smokers? Public health advocates who claim one out of every three, or even one out of every two, smokers will die from a smoking-related illness are grossly exaggerating the real threat. The actual odds of a smoker dying from smoking before the age of 75 are about 1 in 12. In other words, 11 out of 12 life-long smokers don’t die before the age of 75 from a smoking-related disease.

In a 1998 article titled “Lies, Damned Lies, and 400,000 Smoking-related Deaths,” Levy and Marimont showed how removing diseases for which a link between smoking and mortality has been alleged but not proven cuts the hypothetical number of smoking-related fatalities in half. Replacing an unrealistically low death rate for never-smokers with the real fatality rate cuts the number by a third.

Controlling for “confounding factors”—such as the fact that smokers tend to exercise less, drink more, and accept high-risk jobs—reduces the estimated number of deaths by about half again. Instead of 400,000 smoking-related deaths a year, Levy and Marimont estimate the number to be around 100,000.

This would place the lifetime odds of dying from smoking at 6 to 1 (45 million smokers divided by 100,000 deaths per year x 75 years), rather than 3 to 1. However, about half (45 percent) of all smoking-related deaths occur at age 75 or higher. Calling these deaths “premature” is stretching common usage of the word. The odds of a life-long smoker dying prematurely of a smoking-related disease, then, are about 12 to 1.

Second-hand Smoke
Is second-hand smoke a rationale for higher taxes on tobacco or smoking bans? The research used to justify government regulation of second-hand smoke has been powerfully challenged by critics, including Congress’s own research bureau. According to the EPA, the risk ratio for forty years of exposure to a pack-a-day smoker is just 1.19. Epidemiologists as a rule are skeptical of any relative risks lower than 3 and dismiss as random ratios less than 1.3. Science writer Michael Fumento and others have documented how the threat of secondhand smoke has been greatly exaggerated.

The latest word on second-smoke appeared in the May 12, 2003 issue of the British Medical Journal. Two epidemiologists, James Enstrom at UCLA and Geoffrey Kabat at the State University of New York at Stony Brook, analyzed data collected by the American Cancer Society from more than 100,000 Californians from 1959 through 1997.

“The results do not support a causal relation between environmental tobacco smoke and tobacco related mortality,” the researchers wrote, although they do not rule out a small effect. “The association between tobacco smoke and coronary heart disease and lung cancer may be considerably weaker than generally believed.”

“It is generally considered that exposure to environmental tobacco smoke is roughly equivalent to smoking one cigarette per day,” according to Enstrom and Kabat. “If so, a small increase in lung cancer is possible, but the commonly reported 30 percent increase in heart disease risk--the purported cause of almost all the deaths attributed to secondhand smoke--is highly implausible.”

Everywhere you look, anti-smoking groups are campaigning against smokers. They claim smoking kills one third or even half of all smokers; that secondhand smoke is a major public health problem; that smokers impose enormous costs on the rest of society; and that for all these reasons, taxes on cigarettes should be raised.

There are many reasons to be skeptical about what professional anti-smoking advocates say. They personally profit by exaggerating the health threats of smoking and winning passage of higher taxes and bans on smoking in public places. The anti-smoking movement is hardly a grassroots phenomenon: It is largely funded by taxpayers and a few major foundations with left-liberal agendas.

Some additional random angles on the smoking question – including smoking & employment, regressive taxes and suing the bejeezes out of Phillip Morris
Smoke-free Workforce Policies

By Summer Johnson, American Progress, April 7, 2006, http://www.americanprogress.org/issues/kfiles/b1536813.html
A Smoke Screen for Discrimination
Corporations around the world have been encouraging smoke-free workplaces by placing limits on how often and where employees can use tobacco during working hours. However, it seems that some corporations want to move beyond smoke-free workplaces to entirely smoke-free workforces. In January 2006, Weyco, Inc=, a medical-benefits administration company, began random tobacco breathalyzer tests to determine whether employees have been smoking on or off the job. Employees who failed the test were fined $50 if not enrolled in a smoking cessation program. Four employees who opted out of the test were fired. Scotts Miracle-Gro Company has declared that it will begin firing smokers in October 2006. The railroad company Union Pacific has also stopped hiring workers in those states where it is legal to do so.

These types of policies are beginning to catch on, going so far as to discourage smokers from even applying for jobs. Weyco stopped hiring smokers in 2003; and in December 2005, the World Health Organization (WHO) announced that it would no longer hire smokers “as a matter of principle.” Last year, Kalamazoo Valley Community College in Michigan also began to ask on job applications whether applicants smoked. Applicants who smoke will not be hired for full-time positions.

These policies differ from previous workplace smoking policies designed to protect non-smokers in the workplace. Previous policies have sought to prevent smoking during the workday to avoid subjecting innocent non-smokers to dangerous second-hand smoke. However, these smoke-free workforce policies seek to control smokers’ behavior off the job as well and to punish them for unhealthy lifestyles.

Policies that permit firing and refusal to hire smokers ought not be tolerated by progressives. Such policies violate basic rights to employment and freedom outside the workplace, are discriminatory, and are likely to do little to decrease the prevalence of smoking. Creating smoke-free workforces through termination or denial of employment is unjustifiably punitive and should be rejected in favor of positive health promotion incentives and programs.

Companies facing skyrocketing healthcare costs argue that requiring smokers to quit or avoiding hiring smokers altogether will reduce health insurance premiums. Many companies already pass the increased premium costs onto their employees, but even this does not compensate for the increase in smoker’s healthcare expenditures — costs that are passed on in future premium increases for employers and non-smokers alike. The Centers for Disease Control and Prevention (CDC) estimate that medical costs for smokers is $75 billion. Moreover, smokers are believed to be less productive than non-smokers. The CDC also reports that companies lose $82 billion in productivity from the one in five Americans who smoke. Thus, removing smokers from the pool of workers will both increase productivity and reduce health expenditures. Firing or not hiring smokers makes good business sense.

The WHO policy to refuse employment to smokers is the first attempt to justify the policy on moral grounds. They claim that their policy stands as a testament to the importance of smoke-free living for the public’s health. They argue that the WHO has a responsibility to demonstrate the importance of tobacco control and to ensure that this commitment “is reflected in all of its work, including its recruitment practices.” WHO argues that it is fulfilling a moral obligation to model proper employer behavior by creating disincentives for smokers by denying them employment opportunities.

Despite these economic and moral arguments, progressives should stand up to reject these policies of refusing to retain or hire smokers. While the public health goals of such policies are clear and commendable, promoting the healthy lifestyles and reducing risky behaviors ought not come at the price of basic freedoms. Arguably, smokers have the right to smoke, particularly when they are not harming anyone else with their behavior. A person’s employment status should be based on merit and job performance, not on their personal behavior. No matter how important the public health goal or how dramatic the economic consequences, it is unjust to threaten smokers’ livelihoods in order to induce them to quit. Such policies arguably constitute discrimination against people engaged in a legal, albeit unhealthy, behavior. 

Moreover, these policies target smokers, yet ignore the other forms of unhealthy behavior that also contribute to high health care costs. Surely, we would consider it ludicrous to base employment decisions on the basis of other legal but unhealthy behaviors, such as eating Krispy Kremes, not wearing sunscreen at the beach, or riding a bicycle without a helmet. It is already illegal for the WHO, Weyco, and Scotts Miracle-Gro to refuse to hire people with a family history of cancer or who have diabetes. Nor should it be acceptable for these companies to fire obese individuals, those who practice unsafe sex, or drive without wearing a seatbelt. Smoking, another legal yet unhealthy behavior, should not be treated differently than any of the other unhealthy behaviors that millions of employees engage in every day. Discrimination against smokers in the service of economic gains or public health goals ought not be tolerated.

Opposition to these smoker discrimination polices does not mean being pro-smoking or against smoking cessation programs in the workplace. Smoking cessation is key for healthy workplaces and healthy workforces. Companies should continue to encourage smoking cessation and other healthy behaviors. If the goal is to improve the public’s health by reducing the prevalence of smoking, then employers should use positive, incentive-based mechanisms. Numerous companies, including General Motors, Union Pacific and Johnson & Johnson have been recognized for offering comprehensive and effective programs to promote a variety of healthy behaviors, including smoking cessation. Companies do not have to resort to random breathalyzers, fines, and firings to induce healthy behaviors. A smoke-free workplace and workforce is possible through positive, rather than punitive, policies.

Companies that legitimately want to improve their employees’ health ought to be commended. This positive goal of improving the public’s health could justify certain beneficial policies such as bonuses for weight loss or reduced insurance premiums for enrolling in a smoking cessation program. However, using health or economic arguments to justify discriminating against an entire class of workers is morally unjustifiable. 

If employers want to reduce health insurance premiums, they should eliminate risk behaviors among their workers, not risky workers from their employment pool. Companies ought not discriminate to reduce their healthcare costs but be innovative in finding ways to promote healthy lifestyles.
more from Heartland

Everywhere you look, anti-smoking groups are campaigning against smokers. They claim smoking kills one third or even half of all smokers; that secondhand smoke is a major public health problem; that smokers impose enormous costs on the rest of society; and that for all these reasons, taxes on cigarettes should be raised.

There are many reasons to be skeptical about what professional anti-smoking advocates say. They personally profit by exaggerating the health threats of smoking and winning passage of higher taxes and bans on smoking in public places. The anti-smoking movement is hardly a grassroots phenomenon: It is largely funded by taxpayers and a few major foundations with left-liberal agendas.

A growing number of independent policy experts from a wide range of professions and differing political views are speaking out against the anti-smoking campaign. They defend smokers for several reasons:

· Smokers already pay taxes that are too high to be fair, and far above any cost they impose on the rest of society.

· The public health community's campaign to demonize smokers and all forms of tobacco is based on junk science.

· Litigation against the tobacco industry is an example of lawsuit abuse, and has “loaded the gun” for lawsuits against other industries.

· Smoking bans hurt small businesses and violate private property rights.

· The harm caused by smoking can be reduced by educating smokers about their options.

· Punishing smokers “for their own good” is repulsive to the basic libertarian principles that ought to limit the use of government force.


Taxing Smokers
Cigarettes are already the most heavily taxed commodity in the U.S. The federal excise tax is $0.39 a pack and the national average state excise tax is about $0.60 per pack, for a total of $0.99 per pack. In addition, the 1998 Master Settlement Agreement (MSA) increased the price of a pack of cigarettes by about $0.40 a pack. In a growing number of cities, a pack-a-day smoker pays more in cigarette taxes than he or she pays in state income taxes.

Such high and discriminatory taxes on smokers are unfair. They are also an inefficient and unreliable way to raise funds for government. Excise taxes require regular rate increases to keep pace with inflation, whereas income, sales, and property taxes all rise with inflation or economic growth. Because of their narrow bases, excise taxes are unstable revenue generators. And excise taxes require relatively high rates to raise funds. These rates, in turn, create opportunities for evasion and the transfer of economic activity to states with lower taxes.

Dramatic price hikes and extreme taxes on cigarettes are threatening to create a stampede of tax evasion, black-market transactions, counterfeiting, and even use of lethal violence against convenience store clerks and truck drivers. Tax hikes of $1.00 a pack or more, as have been adopted recently by New York, Cook County, Illinois, and elsewhere threaten to take us to a neoprohibitionist era, with all the crime, expenses, and loss of respect for law enforcement that accompanied Prohibition.

Excise taxes are also regressive. People with low incomes not only pay a higher percentage of their incomes on cigarette taxes than do wealthier people, they even pay more in absolute terms. Persons earning less than $10,000 paid an average of $81 a year in tobacco taxes, versus $49 for those who make $50,000 or more. This was before recent massive tax hikes!

Social Costs
Are high taxes on cigarettes justified by the social costs smokers impose on the rest of society? No.

Harvard Professor Kip Viscusi has repeatedly demonstrated that smokers already pay more in excise taxes than the social costs of their habits. Even before the MSA, “excise taxes on cigarettes equal or exceed the medical care costs associated with smoking.” For example, Illinois’ cigarette taxes, according to Viscusi, were $0.13 more per pack than the social costs of smoking before the settlement added $0.40 to the price of a pack of cigarettes, before the $0.40 a pack tax hike approved by the state legislature in 2002, and before Cook County’s $0.82 a pack boost in 2004.

Instead of raising cigarette taxes, simple justice demands that cigarette taxes be reduced to zero. In fact, states should consider taping a dime or a quarter to every pack of cigarettes as a way of thanking smokers for reducing the burden on taxpayers!

Tobacco Makers Lose Key Ruling on Latest Suits 

By DAVID CAY JOHNSTON and MELANIE WARNER
http://www.nytimes.com/2006/09/26/business/26tobacco.html?ex=1316923200&en=082cebef5c337d20&ei=5088&partner=rssnyt&emc=rss 
In a legal blow to the tobacco industry, a federal judge in Brooklyn ruled yesterday that people who smoked light cigarettes that were often promoted as a safer alternative to regular cigarettes can press their fraud claim as a class-action suit. 

Judge Jack B. Weinstein of Federal District Court in Brooklyn found “substantial evidence” that the manufacturers knew that light cigarettes were at least as dangerous as regular cigarettes.

The decision, coming at a time when the tobacco industry felt it was on a legal winning streak, raises the possibility that so-called lights cases will become a major threat to the companies and expose them to potentially significant damages.

The case, first filed in 2004, is against Philip Morris USA, R. J. Reynolds Tobacco, British American Tobacco, Liggett Group, Brown & Williamson and Lorillard Tobacco. It differs from many previous tobacco lawsuits in that it does not claim that smokers suffered personal injury. Instead, the case — called the Schwab case after the lead plaintiff, Barbara Schwab — claims that the industry defrauded consumers beginning as early as 1971, when Philip Morris began selling Marlboro Lights, the first light cigarette. 

Because some 45 percent of smokers currently smoke light cigarettes, potentially vast numbers of people nationwide could be involved. 

Michael D. Hausfeld, a partner at Cohen, Milstein, Hausfeld & Toll who is representing the plaintiffs, has said that the class could reach tens of millions of people and involve damages of up to $200 billion. The racketeering law being cited would allow any damage award to be tripled.

Investors yesterday drove down the price of tobacco stocks.

But before the case can proceed to a jury trial, the class-action ruling would have to be upheld by the United States Court of Appeals for the Second Circuit. Some litigation experts expressed strong doubt that it would survive such an appeal.

William S. Ohlemeyer, associate general counsel of Altria, whose Philip Morris division makes half the nation’s cigarettes, said “the judge is wrong on the law and wrong on the facts.”

Mr. Ohlemeyer said that the government, not tobacco companies, promoted the idea that lights were a safer alternative cigarette.

He added that Supreme Court decisions and court rules prohibit treating fraud cases as class actions because each individual claim of reliance on false statements must be proved.

Still, yesterday’s ruling is a setback to what tobacco companies have previously described as an “improving legal environment” for the industry. 

Tobacco companies in recent months had won a string of victories. In July, the Florida Supreme Court upheld a decision to toss out a $145 billion judgment in a class-action suit. In December, the Illinois Supreme Court threw out a similar $10 billion judgment against Philip Morris. 

Then last month, Judge Gladys Kessler of Federal District Court for the District of Columbia issued a scathing decision in the Department of Justice’s landmark racketeering lawsuit. She concluded that the tobacco industry had engaged in a 40-year conspiracy to defraud smokers about the health dangers of tobacco, including deceptions about lights and low-tar cigarettes. 

But while Judge Kessler ordered tobacco companies to stop labeling cigarettes as “low tar” or “light” to convey that they were less hazardous than full-flavor cigarettes, she said an earlier ruling prevented her from awarding what could have amounted to $10 billion in damages. 

Yesterday’s ruling also throws uncertainty into long-running plans by Altria, the parent company of Philip Morris, to separate its Kraft Foods unit from its domestic and foreign tobacco businesses. After several decisions favorable to tobacco companies within the last year, investors had driven up the price of Altria’s shares in anticipation that it would spin off Kraft in the coming months.

Shares of Altria fell 6.4 percent yesterday to $77.06.

David Adelman, a tobacco analyst at Morgan Stanley, said in a conference call with investors that Judge Weinstein’s ruling would probably delay a restructuring. He said he expects that if tobacco companies are successful in their efforts to get a review of Judge Weinstein’s decision before the trial begins, which could be as early as January, a Kraft spin-off could take place by the end of the first quarter of 2007. 

Mr. Adelman said that based on past rulings and what he called the “conservative” nature of the Second Circuit appeals court, he expected such a review to be granted. If it is not, the Schwab case will proceed to a jury trial.

While plaintiffs’ lawyers have been filing such class-action suits against cigarette makers since the early 1990’s, this is the first lights case to be certified as a class action in a federal court. Currently, three other lights cases have received class certification, all in state courts and encompassing fewer numbers of smokers.

Judge Weinstein rejected the defense claim that the case was so “enormous in scope and time and in diverse persons affected” that there was no reasonable and inexpensive way to try the case.

The judge said that a central theme of American justice was that “each right has a remedy” but that it was impractical to try individually the fraud claims of tens of millions of smokers.

The judge took note of past court decisions limiting class-action cases and expressed doubt that litigation has done, or can do, much to reduce the damage done by smoking.

“Nevertheless,” Judge Weinstein ruled, “where a cigarette smoker can demonstrate that he or a group of smokers has been damaged by the cigarette industry, the help of the court in resolving the claim and defenses is mandatory.”

Judge Weinstein also took note of the agreements the tobacco companies reached with the state governments, suggesting the companies could end up paying damages twice.

“The independent political-economic arrangement” the tobacco companies made with the states “to pay them billions of dollars over many years has not compensated smokers for the individual damages they have allegedly suffered,” the judge wrote. He also wrote that widespread “partial acknowledgments” by tobacco companies that cigarettes are dangerous, and their efforts to reduce smoking by children and others “does not negate any liability for past” misconduct.

Judge Weinstein has a history of decisions that favor class actions and proposing novel solutions to settle cases. In an earlier tobacco case, the Second Circuit Court of Appeals overturned his certification of a class.

Professor Geoffrey P. Miller, who teaches class-action litigation at New York University Law School, was among the lawyers who said they expected the Second Circuit Court of Appeals to overturn the class-action certification.

“It is important to remember that it is not a crime per se to lie, nor is it a violation of law to lie,” Professor Miller said. Proving fraud requires showing both that the companies lied and that customers relied on those lies, which means that “technically each individual class member has to show reliance on the fraudulent statements,” he added.

Victor E. Schwartz, general counsel for the American Tort Reform Association, which seeks major limits on class actions, said that “the flaw in Judge Weinstein’s decision is the idea that there is always a remedy for every alleged injury, which simply is not true.”

Trying cases one smoker at a time has resulted in a few victories for smokers, but many more victories for cigarette makers.

Philip J. Hilts, author of the 1996 book “Smoke Screen,” which relied on internal cigarette industry documents to show that the companies knew cigarettes were addictive and dangerous but did not alert consumers, said that cigarette makers have good reason to fear a class-action lawsuit.

“With a class action you get higher legal firepower and you get the principle discussed, not that this person quit smoking a while ago or says he smoked more than he did or whatever detail diverts from the principle,” Mr. Hilts said.

Cigarette smoke contains thousands of chemicals, some of them known carcinogens. Some lights are advertised as having less nicotine, a highly addictive substance.

Light cigarettes are manufactured differently from regular cigarettes. They have microscopic holes that the companies say dilute the smoke. Medical researchers have found that people draw harder and deeper on lights, often filling their lungs with more toxic material than they would get from regular cigarettes, said Dr. Stanton A. Glantz, a cardiologist at the University of California, San Francisco medical school who is a longtime antagonist of the cigarette makers.

Matthew L. Myers, president of the Campaign for Tobacco-Free Kids, an anti-tobacco group, said he thought the latest ruling could embolden plaintiffs’ lawyers to file new lights cases.

Judge Weinstein and Judge Kessler’s legal decisions have also heightened calls for federal regulation of cigarettes. Senator Frank R. Lautenberg, Democrat of New Jersey, introduced legislation on Sept. 7 that would ban the use of the terms “light’’ and “low tar.’’ 

While Mr. Lautenberg is one of 28 Democratic and Republican sponsors of another bill that would give the Food and Drug Administration authority to regulate tobacco, Dan Katz, chief counsel for Mr. Lautenberg, said that this new bill is needed as a more immediate stop-gap measure.
The Bogus Science of Secondhand Smoke
Gio Batta Gori
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Smoking cigarettes is a clear health risk, as most everyone knows. But lately, people have begun to worry about the health risks of secondhand smoke. Some policymakers and activists are even claiming that the government should crack down on secondhand smoke exposure, given what "the science" indicates about such exposure.

Last July, introducing his office's latest report on secondhand smoke, then-U.S. Surgeon General Richard Carmona asserted that "there is no risk-free level of secondhand smoke exposure," that "breathing secondhand smoke for even a short time can damage cells and set the cancer process in motion," and that children exposed to secondhand smoke will "eventually . . . develop cardiovascular disease and cancers over time."

Such claims are certainly alarming. But do the studies Carmona references support his claims, and are their findings as sound as he suggests?

Lung cancer and cardiovascular diseases develop at advancing ages. Estimating the risk of those diseases posed by secondhand smoke requires knowing the sum of momentary secondhand smoke doses that nonsmokers have internalized over their lifetimes. Such lifetime summations of instant doses are obviously impossible, because concentrations of secondhand smoke in the air, individual rates of inhalation, and metabolic transformations vary from moment to moment, year after year, location to location.

In an effort to circumvent this capital obstacle, all secondhand smoke studies have estimated risk using a misleading marker of "lifetime exposure." Yet, instant exposures also vary uncontrollably over time, so lifetime summations of exposure could not be, and were not, measured.

Typically, the studies asked 60--70 year-old self-declared nonsmokers to recall how many cigarettes, cigars or pipes might have been smoked in their presence during their lifetimes, how thick the smoke might have been in the rooms, whether the windows were open, and similar vagaries. Obtained mostly during brief phone interviews, answers were then recorded as precise measures of lifetime individual exposures.

In reality, it is impossible to summarize accurately from momentary and vague recalls, and with an absurd expectation of precision, the total exposure to secondhand smoke over more than a half-century of a person's lifetime. No measure of cumulative lifetime secondhand smoke exposure was ever possible, so the epidemiologic studies estimated risk based not only on an improper marker of exposure, but also on exposure data that are illusory.

Adding confusion, people with lung cancer or cardiovascular disease are prone to amplify their recall of secondhand smoke exposure. Others will fib about being nonsmokers and will contaminate the results. More than two dozen causes of lung cancer are reported in the professional literature, and over 200 for cardiovascular diseases; their likely intrusions have never been credibly measured and controlled in secondhand smoke studies. Thus, the claimed risks are doubly deceptive because of interferences that could not be calculated and corrected.

In addition, results are not consistently reproducible. The majority of studies do not report a statistically significant change in risk from secondhand smoke exposure, some studies show an increase in risk, and ¿ astoundingly ¿ some show a reduction of risk.

Some prominent anti-smokers have been quietly forthcoming on what "the science" does and does not show. Asked to quantify secondhand smoke risks at a 2006 hearing at the UK House of Lords, Oxford epidemiologist Sir Richard Peto ¿ a leader of the secondhand smoke crusade ¿ replied, "I am sorry not to be more helpful; you want numbers and I could give you numbers..., but what does one make of them? ...These hazards cannot be directly measured."

It has been fashionable to ignore the weakness of "the science" on secondhand smoke, perhaps in the belief that claiming "the science is settled" will lead to policies and public attitudes that will reduce the prevalence of smoking. But such a Faustian bargain is an ominous precedent in public health and political ethics. Consider how minimally such policies as smoking bans in bars and restaurants really reduce the prevalence of smoking, and yet how odious and socially unfair such prohibitions are.

By any sensible account, the anachronism of tobacco use should eventually vanish in an advancing civilization. Why must we promote this process under the tyranny of deception?

Presumably, we are grown-up people, with a civilized sense of fair play, and dedicated to disciplined and rational discourse. We are fortunate enough to live in a free country that is respectful of individual choices and rights, including the right to honest public policies. Still, while much is voiced about the merits of forceful advocacy, not enough is said about the fundamental requisite of advancing public health with sustainable evidence, rather than by dangerous, wanton conjectures.

A frank discussion is needed to restore straight thinking in the legitimate uses of "the science" of epidemiology ¿ uses that go well beyond secondhand smoke issues. Today, health rights command high priority on many agendas, as they should. It is not admissible to presume that people expect those rights to be served less than truthfully.

Gio Batta Gori, an epidemiologist and toxicologists, is a fellow of the Health Policy Center in Bethesda. He is a former deputy director of the National Cancer Institute's Division of Cancer Cause and Prevention, and he received the U.S. Public Health Service Superior Service Award in 1976 for his efforts to define less hazardous cigarettes. Gori's article "The Surgeon General's Doctored Opinion" will appear in the spring issue of the Cato Institute's Regulation Magazine.
